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IQ~-.:a...... _'----,
:s a violatio~ 0: Sec::c~ 22.9:5 0: :~s Cc~~~ss~cnJs

R~:es ~o~ an individ~a: or company "'0 a'-e~ c- co~v -~-- '- .... - - - ':'. ~.- ':

ES~r ~: a ce:lu:a: r:.elechone so tl1at. the t.elephone
e~~la:es the ZSN of aiv other cell~lar telephone.
tv!o:-ecver, it is a vio:'ation of t::e Corr.rnission's Rules to
o,...,_.... s:-ate a eel' "la'" toOl ,::lo;"o""e c.~a" ""on-a' It ~- • ..;. - -- -. ,... .... '- .......ns a:l a ere_ or
c~p:sd ESN.

9. commen~ed opera:i~ns and bega!l .' . ,

so~~=:.:.:::g

C"_"s~""'_m,""~_:: .1:_, ~_-, i~s rT-_m·...t_'a~_~~:-.t, ::0-__- .. ,:..:--_ .... 'a.:. -.:.·~ .:::-u- ·-s-- ....- ~-~.
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. , ' C?E ;Jersist:ed

to i:.s cus~omers. ?~i::r ~o ~'~A_.......

:~lapho~es of at lease 29 subscr:be=s :0 c~e cellular t21e9ho~~

s=~~ices of plaintiffs. Ai ::-:cug:"l C:?E claims to have ceased : ~

emulaeion se:::vice ~he

:-es t:-ai::ing order ent.ered :.~ :::':'5 :ase, CPE has::o~t in~ad I e',,'~::

~hr~ugh the hearing in chi.s. mat :e=,. to pu~iicl.y ac.ver-:ise the

a·J'ail~i.lity 0: such services :~om i: and to identify custcme=,s
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'.. sa of and costs

operation are i~creasedi a::.d

c. plaintiffs wi::h their c~3t~~e~s :5

=e:.::.g adversely affected.

:2. injl.:ries t.~a.:. r.a.ve been, are being

Conclusiq~s of Law

~lain:'if:s seek injunctive relief and bring this ac::'on

pursuan:: to 47 U.S.C. § 401(bl ~~d ?ederal Rule of Civil Procedu=e

65. 47 U.S.C. §4Cl(bl prOVides:

(b) If any person ~ails O~ ~eglec~a to obey any orde~ of
:he (FCCl o:her than fo= :~e payment of money, ~hils t~e

sa~e is in effect, ~~e [?CCJ or any party inju=ed
t~ereby, or the United S:ates, by its Attorney General,
~ay apply to the approp=ia:e district court of the United
States for the enfor::emer::. of such order. If, after
hearir.g, that co~=t de:.ermir:es that ,.the order. ·...,~s
regularly made and duly serJed, and that the person lS :.n
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~lairn unless i~_ a9~ea_~s bey~~.d dc"~t -_.•~a~_ -~e 0" 'f-~ _.. -....... I. ...... ._a~n:::. : can ;=;:';e

~o set 0: fac:s i~ suppor~ 0: his claim which would entitle h:m ::J

::ali.ef. Corele"¥' 'of, Gibson, 355 C.S. 41, 45-46 (1937),

allega':.io::s of the complaint must be assumed to be t=ue a~d

const~~ed in the plaintiff's favor. Scheue; v, Rhgdes, 415 U,S,

232, 235 (l976i. ":'he issue is not ·,..,nether t:.he plaint:':: ·.... i::.

~::i~a:=ly prevail, b~t whether he is en~itled :0 offer evid=~~= :~

s~P90r~ of his claims. ~.

_n its ~otion to dismiss, CPS assert:.s that this Court :ac~s

?::'omulgaced by ~CC and not fI orde::,!" as provided in Section 40 ~ Co) ,

In suppo:"t of this assertion, CPS :"elies upon New England Teli

Tel. Co. v. Public Utilities Commissign of Maine, 742 F.2d 1, 2-9

(1st cir. 1984), cert:, denied, 476 u.S. 1174 (1986) There,

:':. rat: Cireui l: held. that:. an crder reSUlting from a

p=~ceeding is not a reviewable order ~nder Section 401(=),

numerous ocher circuits have reached the opposite

conclusion. These cou:"t:.s have found that: such an orcer is

- 6 -
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327 :.2d :264,

437 .... ;;,.

Co' ",l ,:,.'~".,j - :::::::.:) ......, --,..,.."
. , ... '"e"'" - e \", >' ...... - , 'PC¥'~ ;l,

...:. _....
.. .

476 G.5.

,-~""-~ --.::.~.• >t ...... -y>c r ........

'::::.-." -'.... _.- '- -..

:-Q~-""~l'K ••••• c= 3ell "".1->r.' CQ. ./ . Lotl i 3 i ar.a. Pt;b, eQuIP' ;;, I

475 U.S. 1166 (1386) ;

Tel. Co. v. 740 F.2d 566,

Cir_ 1934),' 3cu-_.~.·!O_stc:a_..._n --:-....' '.' ';'e'.. "'0 .,-- " .,..1".,.o-n· ... s ..1...:. ....~_= ~ __ = :1___ • =_ 'w. #. 0·'''': 99 ; k' S~~J,

Comm':+, 733 ';' .,~.. _..... 901 ( 8th ~~.,..... ...- . 1934), vacated and remanded :0;;

consideration ",.'n '.iq::~ o~_· C'-.~~""'Aa"'~ & Po"om"''''________________=" __ ... .!..:!:: __ ..... w9yS Q",'~\'" e., 476 U.S. .. ... ~.,

•• 01

(::'956) . This Court will follow :he majori:y of cir~~::s.

"C~ng:sss, ra~her than atcamp:ing to limit §40l(bl excl~si~ely ~~

adj-..:.dica:o:y orders I i:::ended t~ac a broad range of orders be

reviawable under §401 (b) , " Alltell T:n.a?"see, Inc., 913 :.2c a':.

303. The instant: rules clearly prohibi: emulating ene ESN'S of

ce::ular r:elepnones. Therefore, t~e Cour~ finds che r~les are a

re'~iewable and enforceable orders under section 401(b)

Alternatively, Cpg has moved co dismiss argui:1g ::"lac

plaintiffs cannot satisfy ~he tradicional prerequisites

inj unc~ive rel ief under Dacaphase. This Cour~ finds ~hac :r-.e

QAta~hase ees': is not applicable in t:~is case. Plaintiffs may

enforce the instant FCC order under section 401(b} t~=ough

- 7 -
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c: Q Q ~ .-" ' ...... 'N Q 5" Q......., - e' ......... :. '.=. '« . _= 'r .... * ~_i.. ... 733 2.2d at 9Ca.
"

'f ......... ...v. ::_'/

::a':e a '. i?:o ... ac Or'. 'Of a self exec'.! t i::g

acenc:y, see 47 •. S ~ § 4"8 1.. ••__ _ u. . ,-. U t ·,l/I~:.c:n

same p:-eemptive e£: ec~ as a federal s c.aC'..lte . "

ami': ted} .

3ased upon the findings 0' face above, the Court determi~es

t~at plainti~fs ~ave a right to injunctive relief under 47 U.S.C.

§ 401Co}. Specifically, the Court concludes (i) the FCC'S Order

was regularly made and dUly served upon C~E; (ii) the emulation o~

the ESNs of cell~lar telephones and the use of cellular telephones

with altered ZSNs violates the FCC's Report and Order No. 94-2:0

and FCC regulation 22-919 adopted pursuant to such Report ar:d

O:-der I and. by emulating cellular -celephones, CP:; is :<:'!owi:lgl:;

disobeying such Orderi(iii) unless CrE is enjoined, it ·,."ill

continue to violate such Order; and (iv) plaintiffs have bee:"l

:here:Oy injured. Therefore, defendant's motion to dismiss ~ill

be denied, and plaintiffs will be graneed injunctive relief.

Accordingly,

It IS Hi:1U£BY ORDi:~ t.hat CP?:' s l"C'.otion to dismiss, filed

May 17, 1995, is ~EN!ZC.

IT IS rT1ttTKJ:Jl ORDERED that:

- 8 -
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a::~=~eys a~c :~ose persons in active pa~ti:ipation wi:t :he~ ~~~

-~-c~ "'0------- ,..,
-J. C=de:= by personal 5 err:": e

a' ... Q .... .: ------ ;::,

:::S1'15~""'Q.... ..-
enjc':'::ed

, , .
:Tlan.1.p'..:._a~.:::g

De~ane::::"v- .
,...........

hereby

: e':' e;:-.cr.e s ,

:0 C=ders p~=vic~s_'y ~-su~d by ~he Co ~_ .... ::1 _ .. " ur.. , are released a::d

dischargec.,

3 . ~laintif:s are hereby released from che rescri:clo::S

?r~v~o~sly i~pcsed on the use of information obtained in ~iscovery

conce=ning the identities of C~E's customers and its vendors.

4. ?laintiffs shall recover their costs from CPE.

~. Final JUdgmene is entered accoraingly.

:oDGE

Dac.ed ~his ~~aY of May, 1995.
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